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TORRUELLA, Chi ef Judge. This petitioninvolves the difficult

guesti on of whether asittingdistrict court judge shoul d have recused
hersel f after comrenti ng publicly on a pending matter. Because we find
that it was, inthis case, an abuse of discretionfor the judge not to
recuse hersel f based on an appearance of partiality, we grant the wit
of mandanmus. 1n so doi ng, we enphasi ze t hat such a grant i n no way

i ndi cat es a findi ng of actual bias or prejudice, nor does it suggest

that the trial judge abdicated any of her ethical responsibilities.

BACKGROUND

We briefly summari ze t he procedural history of the casein
order to place the notion for recusal and the petitionfor thewit of
mandanus i n context.

Petitioners filed suit chall engi ng Boston's el enentary school
st udent assi gnnment process on June 21, 1999, claim ng that they had
been deprived of preferred school assignnents based ontheir race, in
violation of state and federal | aw. The case was assignedto District
Judge Nancy Gertner. On May 19, 2000, the district court addressed a
notionto dismssinwhichdefendants arguedthat "plaintiffs |ack
st andi ng t o sue because t hey woul d not have received their preferred
school assi gnnents anyway, evenif racial preferences were not used” in

t he assignnent fornmula. The district court foundthat five of theten



i ndi vi dual plaintiffs!had not appliedto change schools for the 1999-

2000 school year, and thus | acked standi ng to seek i njunctive relief.?

Boston's Children First v. City of Boston, 98 F. Supp. 2d 111, 114 (D.

Mass. 2000) [hereinafter Boston's Children, Standing Order]. The court

allowed the remaining plaintiffs to conduct further di scovery prior to
det er m ni ng whet her they had standi ng. The court found t hat because
all of the plaintiffs "nmay have a cl ai mfor damages,"” it coul d not
di sm ss any of the damages cl ains on standing grounds.
Petitioners al so sought class certification. InaJune 20,
2000 st atus conference the court indicated that it would not rul e on
class certificationuntil it had receivedawitten notion (which had
not yet been subm tted) that anal yzed howt he al | eged cl ass conpl i ed
with the requi rements of Federal Rul e of Gvil Procedure 23. The court
al so offered petitioners a choice: it would either rule on their
pendi ng notion for aprelimnary injunctionat that tine, despitethe
"relatively truncated record,” or it would defer the notion until
further discovery had occurred. Petitioners choseto conduct further

di scovery, and the notion for a prelimnary injunction renains pendi ng. 3

! The other plaintiff-petitioner, Boston's ChildrenFirst, is a"self-
descri bed nmenbershi p and advocacy organi zation."

2 The five individual plaintiffs who were deni ed standing to sue for
injunctive relief have pursued an interl ocutory appeal which is
currently pendi ng before this Court.

8 The district court had deni ed petitioners' previous notionfor a
prelimnary injunction. Boston's Children First v. Gty of Boston, 62
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I n a procedural order dated June 29, 2000, the district court set the
course of futurelitigation: it would allowfurther di scovery onthe
i ssue of standing, it would deterni ne standing, and i f any of the
plaintiffs had standi ng, cl ass di scovery and a hearing with respect to

class certificationwould follow Boston's ChildrenFirst v. City of

Boston, C. A. No. 99-11330-NG(D. Mass., June 29, 2000) (procedural
order).

Despite the schedul e proposed i n this procedural order,
petitioners filed anotionfor class certificationdated July 26, 2000.
The notion noted the simlarity between the present case and Mack v.

Suf f ol k County, 191 F. R D. 16 (D. Mass. 2000), a case i n which cl ass

certification had been grantedprior totheresolution of standing
i ssues. AlsoonJuly 26, the Boston Heral d printed an article in which
counsel for petitioners decried the district court's failure to
i medi ately certify aclass. Counsel made t he provocati ve cl ai mt hat
"[1]f you get strip-searchedinjail, youget norerights thanachild

who is of the wong color,” areferencetothe facts of theMack case.

Dave Wdge, Lawyer Fi ghts School Ruling, Boston Herald, July 26, 2000,

at 5. The article said that:

According to [counsel's] notion, Gertner refused
t o hear argunents to expand t he school suit to a
cl ass acti on because t he af f ect ed students may no
| onger have standing in the case. But in the

F. Supp. 2d 247, 248 (D. Mass. 2000) [hereinafter, Boston's Children,
Denial of Prelimnary Injunction].
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strip-search case [ Mack], Gertner held just the
opposi te opinion.

Id. The article then noted that "Gertner coul d not be reached for
coment." |d.

InaJduly 28, 2000 letter tothe Herald (with copies sent to
both parties), Judge Gertner responded to what she viewed as
i naccuraciesinthe July 26 article. She noted, correctly, that she
had not deni ed cl ass certification, but had post poned ruling on cl ass
certificationuntil further discovery had occurred. She al so noted
that, as of the date of thereporter's intervieww th counsel, counsel
for petitioners had not yet filedthe notionin question.* Sheincluded
withtheletter acopy of her procedural order providingfor a hearing
on class certification after the issue of standi ng had been resol ved.

On August 4, 2000, the Heral d published afollowup article,
whi ch, based on a tel ephone intervieww th Judge Gertner, quoted her as
sayi ng:

In the [ Mack] case, there was no i ssue as to

whet her [the plaintiffs] wereinjured. It was

absolutely clear every woman had a claim This

is a nore conpl ex case.

Dave Wedge, Race- based Adm ssi ons Case To Be Heard, Boston Heral d,

August 4, 2000, at 24. It is not entirely clear fromthe record

whet her Judge Gertner called the Heral d reporter, or nerely returned an

4 The notion was not filed until July 26 at 12: 20 p. m, after that
day' s edition of the Heral d had been publ i shed, and accordi ngly after
the interview reported in that edition had taken pl ace.
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out st andi ng phone cal |, neither party was made awar e of her comments

prior totheir August 4 publication. See Boston's Children First v.

City of Boston, 123 F. Supp. 2d 34, 36 (D. Mass 2000) [hereinafter

Boston's Children, Mdtionto Recuse] ("[When asked about the source of

counsel's criticism. . . | noted that the cases were different, the
school case 'nore conmplex.'").

Based on Judge Gertner's conments as reported in the August
4 article, petitioners then noved that the judge recuse hersel f because
her "inpartiality mght reasonably be questioned." 28 U. S.C. 8§ 455(a).
Specifically, petitioners clainmedthat the ex parte conversation
bet ween Judge Gertner and the Heral d reporter, in which she descri bed
t he current proceedi ng as "nore conpl ex" thanMack, was "specifically
proscri bed by t he Code of Judicial Conduct," constituted a conment on
the nerits of a pendi ng notion, and neant that the court had "pl aced
itself in the apparent position of advising the defendants."

Judge Gertner deni ed the notion. Boston's Children, Mdtion

t o Recuse, 123 F. Supp. 2d at 36. She acknow edged t hat she had nade
the reported statenents, characterizing themas attenpts to correct a
record suffering fromgross m srepresentation by counsel for the
petitioners. ld. She noted that "[n]othinginthe Code of Judici al
Conduct " made such a correction i nproper; noreover, that it was her
"obligationto make certain that peopl e receive accurate i nformation

regar di ng t he proceedi ngs over which [she] preside[s]." 1d. at 37. As
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to the specific comment about the conplexity of the instant case, Judge
Gertner admtted that a conversation had taken place, but said:

My comments in court, inthe nmyriad decisions

since the inception of the case, reflected

preci sely that thene--that the case raised

conpl ex questions of standingand liability, and

that it deserved careful and thoughtful

consi derati on.
|d. at 36. As aresult, Judge CGertner concl uded t hat she had si nply
conpliedwththe judicial canon all ow ng judges to explain"for public

information the procedures of the court.” 1d. at 37.

DI SCUSSI ON
We begin, as we nust, with the statute. Section 455(a)
requires "[a]ny justice, judge or nagi strate of the United States [to0]
di squalify hinself inany proceedinginwhichhisinpartiality m ght
reasonabl y be questioned.” This statute seeks to bal ance two conpeting
pol i cy considerations: first, that "courts nust not only be, but seem

to be, free of bias or prejudice,"Inre United States, 158 F. 3d 26, 30

(1st Cir. 1998) (quotinglnre United States, 666 F. 2d 690, 694 ( 1st

Cr. 1981)); and second, the fear that recusal on denmand woul d provi de
litigants with a veto agai nst unwanted judges, id. W have thus
consi dered disqualification appropriate only when the charge is

supported by a factual basis,®and when the facts asserted "provi de what

> W have refused to require recusal based on m srepresentations or
f al sehoods nade by third parties, even when such fal sehoods are w dely
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an obj ective, knowl edgeabl e menber of the public would findto be a

reasonabl e basi s for doubting the judge' sinpartiality.” Inre United

St ates, 666 F. 2d at 695. Moreover, we allowdi strict court judges a
"range of discretion” inthe decisionnot torecuse. ld. However, we
note that the district court shoul d exercise that discretionwththe
understanding that, "if the question of whether 8§ 455(a) requires
disqualificationis aclose one, the balance tipsinfavor of recusal."
Ni chols v. Alley, 71 F.3d 347, 352 (10th Cir. 1995).

Moreover, a petitionfor awit of mandamnus rai ses additi onal
hurdl es for the party seeking recusal. W have held that at | east
"[w] hen the i ssue of partiality has been broadly publicized, and the

cl ai mof bi as cannot be | abel ed as frivolous," Inre United States, 666

F.2d at 694, judicial disqualification nay be one of the "unusual

situations" appropriate for thewit,Inre Martinez-Catala, 129 F. 3d

213, 217 (1st Gr. 1997). Even when such an unusual situation exists,
however, we have counsel ed that the juri sprudence of mandanus requires
t hat "an applicant for thewit . . . showboththat thereis aclear
entitlement totherelief requested, and that irreparable harmw ||

likely occur if thewit iswithheld.” InreUnited States, 158 F. 3d

at 30 (quotinglnre Cargill, Inc., 66 F.3d 1256, 1260 n.5 (1st Cir.

reported and m ght theoretically cause t he "appearance of partiality."
Seelnre United States, 666 F. 2d at 695. Because Judge Gertner has
acknow edged t hat she made t he st at ement at i ssue here, the factual
basi s of the all egati ons is not under chal |l enge. The only questi on
here is whether that basis is sufficient to mandate recusal.
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1995)). Mandanus t hus requires "a case not nerely closetothe line,

but clearly over it." Martinez-Catala, 129 F.3d at 218.°

The crux of petitioner's conplaint isthat Judge Gertner's
statenent - that the present case i s "nore conpl ex" than Mck because
in Mack "there was no issue as to whether [the plaintiffs] were
i njured" - coul d be construed as a conment on the nerits of the pendi ng
notions for prelimnary injunctionand class certification. |n other
words, by callingthis case "nore conpl ex,"” Judge Gertner arguably
suggested that the petitioner's clains for certificationandtenporary
injunctiverelief wereless than neritorious; by conparing the case
(I ess than favorably) toMck, Judge Gertner signal edthat relief was
unlikely to be forthcom ng. Petitioners also argue that Gertner's
comment s provi ded def endants wi t h a ready- made argunment with whichto

di stingui sh the instant case fromMack.’” G ven that Judge Gertner's

6 We note that in a Governnment petition for mandanus in a crim nal
case, these concerns have been found | ess pressi ng because of the
possibility that, absent the wit, doubl e jeopardy considerations wll
el i m nat e any avenue of appeal. Inre United States, 158 F. 3d at 30-
31. That is clearly not the case here, inacivil action allow ngthe
full slate of appellate renmedies upon a final judgment.

’ This last argunment i s somewhat of astretch. Attenpts to distinguish
cases are basic litigation strategy, and, in fact, defendants had
al ready suggested this particular distinctioninearlier noti ons. See,
e.g., Boston's Children, Standing Order, 98 F. Supp. 2d at 113.

We al so note that petitioners, intheir appellate brief andin oral
argunent, spent significant tinme discussingthe procedural history of
the case and detailing the rulings against themwhich (in their
opi ni on) are suggestive of bias. W reject this argunent: not only did
Judge CGertner provide anpl e | egal support for every decisionissuedin
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conments could be construed inthis context, petitioners argue that
regardl ess of her intent, 8the appearance of partiality created by her
public statenent required her to recuse herself pursuant to § 455(a).

Al t hough Canon 3(A)(6) of the Code of Judicial Conduct
instructs that "[a] judge shoul d avoi d public coment onthe nerits of
a pendi ng or i npendi ng action,” it does not extend this proscriptionto
"public statements nade i nthe course of the judge's official duties,
to t he expl anati on of court procedures, or to ascholarly presentation
made f or purposes of | egal education.” 175 F. R D. 364, 367 (1998).
The commentary to t he Code al so "counsel s that 'particul ar care' be
taken" if a case fromthe judge' s own court isinvolved, sothat the
coment "does not deni grate public confidenceintheintegrity and
inpartiality of thejudiciaryinviolationof Canon2A." 1d. at 370-
71.

Al t hough t he "goal sought to be served by t he Canon i nf orns

our anal ysis,"™ we do not deci de the case solely onthat basis. United

States v. Cooley, 1 F.3d 985, 995n.8 (10th Cir. 1993). First, itis

t hi s case, but "judicial rulings al one al nost never constitute avalid
basis for abias or partiality notion. . . . Al nost invariably, they
are proper grounds for appeal, not for recusal.” Liteky v. United
States, 510 U. S. 540, 555 (1994). This nay be true even when t he
judicial rulings in question are erroneous. In the Matter of
Sheffield, 465 So.2d 350, 357 (Ala. 1985).

8 I'n her menorandumr ef usi ng recusal , Judge Gertner has characteri zed
her ai nms as expl anatory and educati onal. Boston's Children, Motionto
Recuse, 123 F. Supp. 2d at 37.
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not at all clear that Judge Gertner was comrenti ng onthe nerits of
petitioner's notion. She understood her own comments as entirely
et hi cal expl anations of the reasons behi nd court procedures. Judge
Certner felt, reasonably, that such expl anati on was warrant ed gi ven t he
i kel i hood that the Herald' s readers would m sunderstand the
procedural |y conpl ex i ssues of standi ng and cl ass certification -
i ssues particularly difficult for those not |legally trained. See

Boston's Children, Motionto Recuse, 123 F. Supp. 2d at 37 ("Rat her, |

chose to correct therecord. Nothinginthe Code of Judici al Conduct
suggests that | may not do so."). Second, both this Court and ot her
courts have indicated that the Code of Judicial Conduct does not

overlap perfectly wwth 8§ 455(a): it is possibletoviolatethe Code

wi t hout creating an appearance of partiality; |ikew se, it is possible
for ajudge to conply with the Code yet still berequiredtorecuse
herself. Seelnre Cargill, 66 F.3d at 1262 n.5 (not deci ding t he
poi nt, but noting the "strong argunent™ that "not all i nstances of

nonconpl i ance"” with the Code require automatic disqualification);lnre
Barry, 946 F. 2d 913, 914 (D.C. Gir. 1991) (per curian). But seeid. at
916 (Edwards, J., dissenting) (suggestingthat breach of this canon
"will alnmst always give rise to a legitimate claim for
di squal i fication under section 455(a)"). Third, we nmust consi der the

comments inthe context inwhichthey wereissued: as aresponseto

stat ements by counsel that were, at m ni nrum provocative attenpts to
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i nfluence public opinion, and that could have been consi dered
m srepresentations that potentially viol ated professional ethics. .

Town of Norfolk v. U.S. Arny Corps of Eng'rs, 968 F.2d 1438, 1460

(notinginportance of context of statenents, both wi thinthe course of
individual litigationandw threferencetothe history of underlying
subject matter).

We have littl e gui dance on when publ i c comments, even t hose
onthe nerits of a pending action, create an appearance of partiality
for which §8 455(a) recusal is the appropriate renmedy.® Judges are
generally |l oath t o di scuss pendi ng proceedi ngs with the nedi a, even

when | itigants may have engaged i n m srepresentation. See Cool ey, 1

F.3d at 995 ("[ D scussing the case wi th t he nedi a] was an unusual thing
for ajudgeto do."). Thus fewreported cases deal with recusal on
this basis. The Tenth Circuit has provi ded at | east one exanpl e of
when nedi a cont act nmandat ed judi ci al disqualification. InCooley, a
federal district judge who had issued a prelimnary injunction
preventi ng abortion protesters frombl ocki ng a Kansas clinic "becane
"adamant and vocal' in statingthat his order was goi ngto be obeyed"

upon learning that protestersintendedtowllfully violate his orders.

® Incontrast, nyriad cases indicatethat courts areloathtorequire
recusal based on statenents made in a judicial context (e.g., ina
status hearing or a deci sionrendered fromthe bench), even when such
statenments m ght suggest, to sone extent, pre-determ nati on of the
nmerits. See, e.g., United States v. Ginnell, 384 U. S. 563, 581-82
(1966); United States v. Lopez, 944 F.2d 33, 37 (1st Cir. 1991).
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Id. at 988. As part of his "canpai gn" to ensure that his orders woul d
be enforced, the judge appeared on "Ni ghtline," where he statedthat
"t hese people are breaking the law." 1d. at 990. Five defendants
arrested for blocking access to the clinic sought recusal of the
district court judge, which he refused to grant.

The Tenth Grcuit noted that, inrefusingto grant the notion
for recusal, the district court had mai ntai ned that it "knewnot hi ng
about the facts of [the defendants'] cases, and had no predi sposition
astotheir guilt or i nnocence of the charges."” |d. at 995. The court
of appeal s sawnoreasonto findotherw se. [d. at 996 ("[T] he record
of the proceedi ngs below. . . discloses no bias. Tothecontrary, it
appears that the district judge was courteous to t he def endants and
sedul ously protected their rights."). But the court continuedto
expl ai n why recusal was necessary nonet hel ess:

8§ 455(a) asks a broader question which, on
these facts, makes it i npossi bl e to take these
cases out of context.

Two nessages were conveyed by the judge's
appear ance on national televisioninthe mdst of
t hese events. (One nessage consi sted of the words
actually spoken regarding the protesters’
apparent planto bar accesstotheclinics, and
t he judge' s resol ve to see his order prohibiting
such actions enforced. The ot her was the judge's
expressive conduct in deliberately maki ng the
choi ce to appear insuch aforumat a sensitive
time to deliver strong views on matters which
were | i kely to be ongoi ng before him Toget her,
t hese messages unni st akenl y conveyed an unconmon
i nt erest and degree of personal invol venent in
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t he subject matter. It was an unusual thing for

a judge to do, and it unavoi dably created the

appearance t hat t he judge had becone an acti ve

participant inbringinglawand order to bear on

the protesters, rather than remaining as a

det ached adj udi cator.

We concl ude that at | east after the judge's

vol unt eer appearance on national televisionto

state his views regardi ng t he ongoi ng protests,

the protesters, and his determ nationthat his

i njunction was goingto be obeyed, areasonabl e

person woul d harbor a justified doubt asto his

inpartiality in the case involving these

def endants.
ld. at 995.

Al t hough t he nedi a contact inthis case was | ess i nfl ammat ory
than that in Cooley, we see the same factors at work, albeit on a
smal | er scale. First, the Boston school assignnment programis a matter
of significant |ocal concern, generating at |east two pron nent
articles inthe Boston Heral d. Judge Gertner viewed thi s prom nence as
all the nore reasonto correct m srepresentations by petitioners’
counsel . However, Cool ey counsel s that i n newsworthy cases where
t ensi ons may be hi gh, judges shoul d be particul arly cauti ous about
commenting on pending litigation. Interested nenbers of the public
m ght wel | consi der Judge Gertner's actions as expressing an undue
degree of interest inthe case, and t hus pay special attentiontothe
| anguage of her comments. Wth such public attentionto amatter, even

anmbi guous coments nmay create the appearance of inpropriety that

8 455(a) is designed to address. In fact, the very rarity of such
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public statenments, and t he ease wit h whi ch t hey may be avoi ded, make it
nore |l i kely that a reasonabl e personw || interpret such statenents as

evidence of bias. Seelnre Allied Signal Inc., 891 F. 2d 967, 971 ( 1st

Cr. 1989) ("[Other things beingequal, the nore cormon a potentially
bi asi ng ci rcunstance and the | ess easily avoi dable it seens, the |l ess
t hat circunstance wi ||l appear to a know edgeabl e observer as a si gn of
partiality.").

Second, the "appearance of partiality" at i ssue here, asin
Cool ey, stenms fromthe real possibility that ajudge's statenments nay
be m sinterpreted because of the anbiguity of those statenents. In
bot h cases, the judge's public coments coul d easily be characterized
as legitimate efforts to expl ain operative |l aw. For exanpl e, the judge
i n Cooley could be understood nmerely as reni nding potential |aw
breakers of the binding nature of ajudicial order, and the potenti al
for puni shnent that may accrue uponits violation. Simlarly, Judge
Gertner's comments can be understood as a refl ecti on of | anguage i n her
prior orders, i.e., that class certification could not yet issue
because t he st andi ng questions were nore difficult ("nore conpl ex")
than those in Mack. Still, in both cases the comments were
sufficiently opentomsinterpretati on soasto create the appearance
of partiality, even when no actual prejudice or bias existed. In
Cool ey, a reasonable person might interpret the comments as an

affirmative effort toenforcethelaw, and anindicationthat aguilty
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verdict would be forthcom ng. Here, a reasonable person m ght
i nterpret Judge Gertner's conments as a previewof arulingonthe
nerits of petitioner's notion for class certification, despite the fact
t hat defendants had not yet filed a response to that notion.

Al though the Tenth Grcuit basedits findinginGCooleyonthe
district judge's "active participa[tion] inbringinglawand order to

bear on the protesters,"” other courts have agreed t hat under sone
circunstances a judge's defense of her own orders, prior to the
resol uti on of appeal, may create t he appearance of partiality. See,

e.q., Broadman v. Comml n on Judi ci al Perfornmance, 18 Cal. 4th 1079,

1104 (Cal. 1998) ("By naking public conments inanattenpt tojustify
and def end hi s deci si ons whi | e t hose deci si ons wer e pendi ng on appeal ,
petitioner adopted the rol e of an advocate. Such actions woul d appear
t o an obj ecti ve observer to be 'prejudicial topublic esteemfor the
judicial office.""). Tothe extent that Judge Gertner's comments m ght
be interpreted as a defense of her procedural approach to this
litigation, this proscriptionis well taken. W believethat this
appear ance of partiality created by defense of ajudge's owmn ordersis
equal ly (if not nore) troublinginthe mdst of litigationthan when a
case is remanded to a judge upon appeal .

The fact that Judge Gertner's comments were nade i n response
to what could be characterized as an attack by counsel on the

procedur es of her court didnot justify any conment by Judge Gert ner
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beyond an expl anati on of those procedures. See |Inre Conard, 944

S. W 2d 191 (M. 1997) (hol di ng that a statenent as to charges possi bl e
agai nst potenti al defendant "refl ected a pre-judgi ng of the nerits of
crim nal charges that m ght have been filed . . . [and] was not
justified by the attacks [on the court]"); Sheffield, 465 So. 2d at 354
(concerning ajudicial responsetoaletter, criticizingthecourt,

whi ch appeared to have been "unf ounded and factually i ncorrect").
Whet her counsel for petitioners m srepresentedthe facts or not i s
irrelevant: the issue here is whether areasonabl e person coul d have
i nterpreted Judge Gertner's comments as doi ng nore than correcting
t hose mi srepresentati ons and creati ng an appear ance of partiality. W
feel that, on these facts, a reasonable person could do so.

Agai n, we underscore that this rulinginnoway intinmates any

actual bias or prejudice onthe part of Judge Gertner. Seelnre Sch.

Asbestos Lit., 977 F.2d 764, 782 (3d Cir. 1992). "The problem

however, is that regardl ess of [a judge's] actual inpartiality, a
reasonabl e person m ght perceive bias to exist, and this cannot be
permtted.” Id. "Such astringent rule nmay sonmetinmes bar trial by
j udges who have no act ual bi as and who woul d do t heir best to wei ghthe
scal es of justice equally between contending parties.” In re
Mur chi son, 349 U. S. 133, 136 (1955). We have every confi dence t hat

Judge Gertner is one such judge. "But toperformits high functionin
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t he best way, 'justice nust satisfy the appearance of justice,'"id.,
and thus we nust grant the wit.

Wit of mandanus grant ed.
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